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ABSTRACT 

The recent entry into force of the EU Timber Regulation (EUTR) completes the EU’s policy 
framework designed to curb trade in illegal timber. In light of the imminent ratification of a 
Voluntary Partnership Agreement (VPA) between the EU and Indonesia, the Timber Regulation 
raises questions about the role that Indonesia’s timber legality assurance system—the SVLK—
will play in securing access for Indonesian timber to the European market. We performed a 
regulatory analysis and found that the SVLK will serve as the basis for licensing direct exports of 
timber to the EU under the VPA, but that it has weaknesses which the VPA may be unable to 
address. The Timber Regulation, which requires due diligence for timber imports, might have 
helped address these weaknesses, but it explicitly excludes VPA timber from these requirements. 
However, trade data indicates that the size of the timber trade that the VPA will govern is not 
large. Further, the Regulation will apply to Indonesian timber that enters the EU via third 
countries. Its ability to address gaps in the SVLK as regards this timber depends on two 
contingencies: (1) whether the SVLK meets the Timber Regulation’s certification scheme 
reliability criteria; and (2) whether the due diligence provision can be construed as permitting 
regulators to demand proof of legality beyond certification. We argue that the EUTR will 
continue to play an important role in regulating imports of Indonesian timber even after the VPA 
is ratified. 



 

1. Introduction 

Over the past decade, the EU has become a leading supporter of timber legality 
verification—a technique whereby traded timber is restricted unless it complies with the relevant 
laws of the country in which it was harvested. In principle, this should eliminate foreign demand 
for illegal timber and reduce the contribution of illegal logging to deforestation. 

The EU’s first move in this space was to promulgate the Forest Law Enforcement, 
Governance and Trade (FLEGT) Regulation in 2005, which created a market incentive to curb 
illegal logging. The Regulation enables countries to negotiate Voluntary Partnership Agreements 
(VPAs) with the EU under which their timber products can only be exported to the EU with a 
license evincing legality (FLEGT Regulation 2005).  

Indonesia began negotiating a VPA in 2007 and settled with the EU on a text in May 
2011 (MFP 2013). Under the Agreement, Indonesia will use its Sistem Verifikasi Legalitas Kayu 
(SVLK) to verify the legality of its timber, and the resulting certification will form the basis for 
awarding FLEGT licenses (ITTO 2013b; FERN 2013). Observers have voiced misgivings, 
however, regarding the SVLK’s robustness. Some worry, for example, that it provides for 
insufficient monitoring, and that under-capacity and conflicts of interest will render verification 
impotent (Luttrell et al. 2011).  

The entry into effect in March 2013 of the EU’s second piece of anti-illegal logging 
legislation—the EU Timber Regulation (EUTR)—raises the question of whether this Regulation 
might address the gaps in the SVLK. The EUTR complements the VPA mechanism by banning 
the import of illegal timber from all countries and obligating importers to ensure that they adhere 
to this ban. If these requirements can be understood to underpin a negotiated VPA, they may 
‘fix’ the problems with the SVLK and ensure that no illegal timber is able to enter the EU. 

This paper examines the relationship between the SVLK and the EUTR. Sections 2 and 3 
analyze each, respectively, in order to provide a basis from which to assess the status of 
Indonesian timber vis-à-vis the EU. Section 4 performs this assessment, examining the 
relationship between these two instruments and explaining the relevance of the EUTR to 
Indonesian timber. Section 5 summarizes the paper’s main findings. 

2. Indonesia’s Timber Legality Assurance System (the SVLK) 

Initially authorized by the SVLK Regulation in 2009 and subsequently modified several 
times, the SVLK seeks to ensure that all timber in Indonesia’s supply chain is harvested, 
transported, and processed in accordance with Indonesian law. Timber harvesters and processors 
are required to obtain certification, at their own expense, demonstrating that their timber 
operations are conducted legally (SVLK Regulation, art. 7.4). Failure by an exporter to present a 



valid legality certificate can lead to consequences including denial of an export license and 
prosecution (Trade Ministry Regulation, art. 21).  

Legality certificates are awarded by Independent Assessment and Verification Agencies 
(LP&VIs), which inspect timber operations for conformity with one or more of four “legality 
definitions” (SVLK Regulation, art. 2). Timber harvested in state-owned forests, for example, is 
legal when the harvester is authorized to operate in the area, and when procedural and 
substantive harvest laws have been adhered to (Annex 2). Timber originating in privately owned 
forests need only be accompanied by proof of ownership (Annex 5). Timber harvested in land 
designated for clearing requires proof that clearing activity is authorized and compliance with 
relevant timber harvest and transport laws (Annex 6). Certification of processed timber requires 
proof that processers are authorized to operate and that a timber tracing system is in place 
(Annex 4). As Indonesia prohibits the export of unprocessed wood (Prasetyo et al. 2012), all 
timber exports must meet the legality standard both for processed timber and for the area type 
from which the raw timber was harvested. 

If the auditee objects to the result on an inspection, he or she may submit the objection to 
the auditing LP&VI, and the LP&VI will establish an independent ad-hoc team to evaluate the 
objection and correct the audit if appropriate (art. 9.2-9.4). If the timber operation fails the audit, 
it must be given an opportunity to come into compliance with the applicable legality definition 
(art. 12.3). The result upon successfully passing an audit depends on the type and size of the 
auditee. Harvesting operations in state-owned forests, forests designated for conversion, and 
large timber processors become certified for three years, but remain subject to annual 
surveillance audits (art. 10.4). Small timber processors become certified for six years and must 
be audited at least every two years (SVLK Amendment 2012, art. 1.4). Private forest owners that 
send timber for processing become certified for ten years and must also be audited every two 
(art. 1.5-1.6). 

Individuals, NGOs, and civil society groups may challenge an LP&VI’s audit of a timber 
operation (SVLK Regulation, art. 14.2-14.3; SVLK Amendment 2011, art. 1.1). If the LP&VI is 
unable to resolve the issue of objection, the challenging party may bring its complaint to the 
national body that accredits LP&VIs (SVLK Regulation, art. 14.3). The meaning of the phrase 
“cannot resolve the issue of objection” is ambiguous and raises the question of whether the 
accreditation body functions as a forum for appeal. If the phrase refers to a situation where the 
LP&VI does not resolve the matter to the challenging party’s satisfaction, then recourse to the 
accreditation body effectively constitutes an appeal of the LP&VI’s decision. If the phrase 
instead refers to a situation where the LP&VI is unable to arrive at a decision concerning the 
challenge, then recourse to the accreditation body is unavailable so long as the LP&VI makes a 
decision, and there is no scope for appeal. Regardless of the interpretation, the SVLK does not 
authorize appeal to the courts. 



A multi-stakeholder monitoring and evaluation working group provides additional 
monitoring by reviewing independent monitoring reports and other information sources to track 
SVLK implementation (EFI n.d.). In the context of the VPA, several additional mechanisms will 
monitor the SVLK. First, the Agreement creates a system of annual “periodic evaluation” to 
review the functioning and effectiveness of the SVLK’s legality control measures and timber 
traceability systems (Draft VPA, art. 15(a)). Second, it requires the EU to appoint every two 
years an “Independent Market Monitor,” which will assess how Indonesian timber bearing 
FLEGT licenses is performing in the European market (Draft VPA, art. 15(b) and Annex VII). 
On the basis of the reports from these two mechanisms, a Joint Implementation Committee 
comprising Indonesian and EU appointees will review the overall functioning of the SVLK 
(Draft VPA, art. 14.5(b)). Finally, the VPA mandates a one-time independent technical 
evaluation of the SVLK before issuance of FLEGT licenses commences (Draft VPA, art. 
14.5(e)), to check whether the SVLK delivers the intended results in practice and to examine any 
revisions Indonesia has made to the SVLK since signing the VPA (Draft VPA, Annex VIII). 

3. The EU Timber Regulation (EUTR) 

Understanding the relevance of SVLK certification to Indonesian timber that enters the 
EU requires some analysis of the EU regulation that governs timber imports. This section 
analyzes the EUTR and the following section considers how the SVLK interacts with it. 

The EUTR’s central provision is a ban on introducing to the European market timber or 
products made from timber harvested in violation of the laws of the country of harvest (art. 4.1). 
To realize this ban, the Regulation imposes obligations on entities that place timber or products 
thereof on the European market for the first time (“operators”), and on entities that buy or sell 
such timber or timber products (“traders”). The requirements that pertain specifically to traders 
are fairly straightforward, functioning merely to ensure that the timber and timber products that 
traders deal in can be traced along the supply chain (art. 5). 

Operators face somewhat more demanding requirements. To ensure that they do not place 
illegally harvested timer or timber products on the European market, operators must exercise 
“due diligence” (art. 4.2). This involves three steps: information-gathering, risk assessment, and 
risk mitigation. The first step is designed to ensure that operators possess adequate information 
concerning the timber or timber products in their inventory to perform useful risk assessment  
(art. 6.1(a)). Once risk assessment is completed, operators are required to mitigate any identified 
risk that is more than “negligible” (art. 6.1(c)). 

The middle stage of the due diligence process—risk assessment—is meant to provide 
helpful analysis to inform subsequent risk mitigation activities. Operators must evaluate the 
likelihood that the timber which they introduce to the market was harvested illegally. The 
Regulation provides a list of specific risk assessment criteria to consider, but the list is non-
exhaustive; additional criteria may be considered if they help determine the timber’s legal status. 



Criteria that must be considered include information specific to the timber or timber product at 
issue, and information about the context in which harvesting took place. Critically for our 
purposes, operators must consider assurance of compliance with applicable legislation (art. 
6.1(b)), defined essentially as any legislation in force in the country of harvest which concerns 
rights and obligations associated with timber harvesting (art. 2(h)). Assurance of compliance 
with these laws may be provided by certification or another third-party verification scheme (art. 
6.1(b)). 

Operators and traders that violate their obligations under the EUTR are subject to 
penalties, but  EU Member States are granted wide discretion to choose their form and severity 
(art. 19). Equally as importantly, Member States must each decide whether violations require a 
particular level of intent to warrant penalty. Penalty design may strongly affect the level of risk 
that operators are likely to embrace in choosing to deal in timber with a specter of illegality. 
Severe penalties combined with the possibility that operators could be found liable for mere 
negligent violations, or even for violations lacking any culpability (i.e., a ‘strict liability’ 
standard) could significantly chill imports from sources with even a hint of illegality. Such 
penalties would strongly incentivize timber-exporting countries to negotiate VPAs, to eliminate 
the uncertainty that operators face in deciding whether to deal in their timber. 

4. Can the EUTR Address Weaknesses in the SVLK? 

The SVLK has been hailed as an important tool for promoting legality in the Indonesian 
forestry sector (EIA 2013), but there are a number of concerns regarding the SVLK’s robustness, 
both in its design and the way it has been implemented. Given these gaps, the relationship 
between the SVLK and the EUTR becomes particularly relevant. To what extent will the 
Regulation’s illegal logging provisions apply to SVLK-certified timber after the VPA is ratified? 
Can the EUTR serve as a backstop to support the Indonesian VPA’s measures to promote legal 
logging? If so, how far can EU regulators go in demanding evidence of legality additional to 
SVLK certification? Subsection 4.1 discusses the gaps in the SVLK which would make 
application of the EUTR desirable. Subsection 4.2 analyzes whether the EUTR can in fact fill in 
these gaps and the role that the SVLK plays in applying the EUTR to Indonesian timber. 
Subsection 4.3 considers the extent to which the EUTR authorizes demands for proof of legality 
above and beyond SVLK certification. 

4.1. Gaps in the SVLK 

A basic concern with the SVLK is that its task is simply too massive to be carried out 
effectively. There are too many timber harvesting and processing units to evaluate, and too 
complex a legal framework against which to evaluate them. It is not even clear how many units 
there are; one source estimates 10,000 (Adams and Asycarya 2012), while another credits Java 
alone with 121,438 handicraft and small furniture businesses that use timber (Sudharto 2012). 
Either way, only 632 were certified by December 2013 (ITTO 2014), and the full compliance of 



even these units may be suspect given that around 800 Indonesian laws pertain to forests, and, in 
the words of one commentator, “ensuring conformity with all national and local laws may be 
factually impossible” (Brown 2008). 

Scale of the task and complexity aside, capacity constraints limit the pace and 
effectiveness of the auditing process. When the SVLK became mandatory, only four evaluators 
were capable of performing legality verification. Although this number has risen, it has done so 
slowly, to eleven at present, with three more awaiting approval (Lubis 2013b). Evaluators are 
scarce because few people in Indonesia are properly trained to carry out SVLK audits (as of 2011 
there were only 150) (Luttrell et al. 2011). Besides limiting the feasibility of auditing all the 
players involved in Indonesia’s sizeable annual timber output, this scarcity may create 
unavoidable conflicts of interest. LP&VIs and the auditors they employ are required to meet 
accreditation and other requirements (Director General Regulation 2010, Annex 6, art. II-III), but 
these may be unrealistic when the pool of trained auditors is so small and when so many of them, 
understandably, have close industry ties (Luttrell et al. 2011).  

A certain risk of conflict of interest is built into the SVLK. The first round of timber 
legality verification is financed by the Ministry of Forestry (SVLK Regulation, art. 7.2), but 
future verification costs are to be borne by auditees (art. 7.4). This will likely tempt auditors to 
be lenient in their assessments of timber operators so as not to bite the hand that feeds them 
(Luttrell et al. 2011), much the same way that credit rating agencies understated the risk inherent 
in the debt sold by the investment banks that hired them, helping launch the subprime mortgage 
crisis (Economist 2007). Meanwhile, auditors might simultaneously experience a conflict of 
interest going up the oversight hierarchy if the Indonesian government provides them with the 
“technical skill or financial assistance” which the SVLK Regulation authorizes it to (art. 15.1). 

Other design features of the SVLK may also give cause for concern. First, the definition 
of “legal” timber, when harvested from state-owned forests, defers the environmental and social 
obligations that it encompasses to environmental impact assessments and associated documents. 
These documents describe the measures that forest operators must take to mitigate their 
environmental impacts and to protect the interests of people who depend on the forest in which 
they operate (EFI n.d.). The SVLK simply requires LP&VIs to verify that these environmental 
and social protections exist and are being implemented, leaving a great deal of discretion to the 
government body that approves these documents.  

The situation concerning timber harvested from private forests and forests designated for 
conversion is perhaps even more alarming. Whereas the legality definitions for the other forest 
types include such requirements as possession of valid equipment licenses and proper marking of 
logs for purposes of supply chain tracking, timber harvested from private and conversion forests 
can be deemed legal without meeting these requirements. 



An additional design flaw is that the SVLK imbues LP&VIs with a great deal of 
responsibility, authorizing them to evaluate timber operations, issue legality certificates, and 
respond to objections raised concerning their own activities. Such a concentration of 
responsibility within one institution may expose the system to capture by interest groups (Luttrell 
et al. 2011). Moreover, the multiplicity of licensing authorities which the SVLK permits (unlike 
the timber legality assurance systems required by VPAs negotiated with other countries) adds 
complexity. Although this approach has been justified as necessary due to Indonesia’s large size 
and decentralized government, and although national accreditation should provide a level of 
consistency among licensors, there remains a fear that the result could be uneven application of 
the SVLK (Luttrell et al. 2011). 

Commendably, the SVLK features an independent monitoring mechanism that may help 
in preventing these outcomes, but this may not be sufficient to allay fears that legality 
verification will be executed improperly. Fundamentally, the role that the SVLK authorizes 
independent monitors to play is fairly circumscribed. Unlike the higher level monitoring 
mechanisms that the VPA requires, independent monitors are limited to bringing complaints 
concerning individual assessments of timber operations, meaning that they cannot lodge more 
general complaints. (Although the multi-stakeholder monitoring group which the Ministry of 
Forestry Director General’s decree created is tasked with conducting more systemic monitoring, 
the results of its monitoring efforts are confined to recommendations, which legally need not be 
entertained.) Independent monitors also have no opportunity to appeal decisions concerning their 
complaints to the courts, and may not be able to appeal to the accreditation body either, 
depending, as discussed in Section 3, on the interpretation of the phrase “cannot resolve the issue 
of objections.” 

As a practical matter, Indonesian civil society may not have the capacity to carry out 
effective monitoring (Luttrell et al. 2011). Moreover, hurdles impede its ability to access relevant 
information. Despite requirements that information be made public, the head of the 
Environmental Investigation Agency’s Forests Campaign Team has observed that “[t]here is 
absolutely no system of information for the SVLK [sic] implementation that is up and running 
and accessible” (EIA 2013). 

Beyond any conceptual problems with the SVLK, the experience of the first few years of 
implementation has revealed certain weaknesses. Reports have surfaced that LP&VIs are not 
fully auditing timber processors that possess timber utilization permits and that claim to source 
their timber from conversion forests, on the assumption that these permits attest to legal 
operation. Other reports criticize the mechanism for addressing civil society complaints as weak, 
with many complaints receiving inadequate responses or being ignored entirely (EIA 2013). 

4.2. Relationship between the SVLK and the EUTR 



In light of these concerns, the question is whether there is any scope for the EU to restrict 
imports of SVLK-certified timber (i.e., all Indonesian timber, since the SVLK Regulation 
requires that all timber be certified). One thing that is certain is that ratification of the VPA will 
render Indonesian timber exports to the EU virtually unimpeachable. The EUTR is explicit that a 
ratified VPA displaces the EUTR’s provisions: VPA timber must be accompanied by a FLEGT 
license, and possession of a license is sufficient proof of legality for purposes of the Regulation 
(EUTR, art. 3), obviating the need for operators to perform due diligence. The Indonesian VPA 
recognizes the SVLK as the system for verifying the legality of Indonesian timber exports (Draft 
VPA, preamble), so ratification will concretize SVLK certification as the basis for exempting 
operators from having to carry out due diligence on timber shipped from Indonesia (ITTO 
2013b; FERN 2013). 

The VPA provides for “periodic evaluation” and a two-yearly independent monitoring 
mechanism, the findings of which the Joint Implementation Committee may cite in deciding on 
“remedial measures” to the VPA (Draft VPA, art. 14.5(b-c). This mechanism provides the EU an 
opportunity to adjust the requirements for obtaining a FLEGT license, and may give it leverage 
in requesting changes to a faulty SVLK scheme. However, the Joint Implementation Committee, 
tasked with “consider[ing] issues related to the implementation and review of [the VPA],” is 
staffed by European and Indonesian officers, and its decisions are taken by consensus (Draft 
VPA, art. 14.1-14.2). Indonesian officers may not easily accede to adjustments requiring 
revisions to national legislation which has already been in place for five years, has undergone 
multiple rounds of reform, and which the forest sector already considers to be overly 
burdensome—especially after the EU has repeatedly delayed ratification of the VPA. The EU 
will be free to seek recourse at a higher level and request an amendment to the VPA itself, but 
change could only become binding with Indonesia’s consent (Draft VPA, art. 22.1). The EU 
could also temporarily suspend, permanently terminate, or renounce extension of the VPA (Draft 
VPA, art. 21, 23.3-23.4), but any of these actions would simply cause regulation of Indonesian 
timber exports to default to the EUTR, which is what the EU looked to avoid by negotiating a 
VPA in the first place.  

Although the VPA will replace the EUTR in governing the Indonesia-EU timber trade, 
the size of this trade is relatively small. Dr. Bintang C. H. Simangunsong revealed in a report to 
the Center for International Forestry Research that between 2002-2010, the shares of Indonesia’s 
exports to Europe, respectively, of paper, plywood, sawn wood, veneer, and woodpulp were 4%, 
8%, 5%, 21%, and 10% (21% appears substantial, but the size of Indonesia’s veneer export was 
an order of magnitude smaller than its export of sawn wood, and two orders of magnitude 
smaller than its export of the other commodities). In 2011, Indonesia shipped a mere 5.5% of its 
forest product exports (by value) to the EU, which translated into 0.4% of the value of the EU’s 
forest product imports (FAO n.d.). 

More importantly, the VPA will not render the EUTR entirely impotent with respect to 
Indonesian timber. The VPA only governs timber that is exported from Indonesia to the EU, and 



is unconcerned with timber that enters the European market from other points of departure. Thus, 
the EUTR applies where Indonesia exports timber products (which are covered by the 
Regulation) to a third country, which then re-exports or reprocesses and then re-exports them to 
the EU. 

It is difficult to know how much of Indonesia’s timber exports to third countries 
ultimately continues on to the EU because countries tend not to report what ultimately becomes 
of imported timber. Somewhat mitigating the likelihood that the quantity of indirectly imported 
Indonesian timber is large is the fact that Indonesia prohibits the export of unprocessed wood 
(Prasetyo 2012). Consequently, timber products shipped from Indonesia to third countries and 
then on to Europe are legally limited to semi-processed products that undergo further processing 
in the third countries, or finished products that are merely transshipped. 

At the same time, Indonesia exports a great deal of its forestry products to third countries 
that are important sources of imports to the EU. Although only 5.5% of Indonesian forest 
product exports went to the EU in 2011, over half went to the EU’s top ten trade partners (see 
Tables 1 and 2). It may thus be reasonable to assume that a non-insignificant quantity of 
Indonesian timber finds its way to Europe from other countries. 

Table 1. EU Imports from its Top Ten Trade Partners in 2011 

Country Imports (million €) Share of EU imports 
China        289,902 16.2% 
Russia          212,882 11.9% 
USA      205,170 11.5% 
Switzerland 104,564 5.8% 
Norway       100,152 5.6% 
Japan        63,868 3.6% 
Turkey       47,845 2.7% 
South Korea  37,855 2.1% 
India        37,328 2.1% 
Brazil       37,254 2.1% 
(European Commission, n.d.) 

Table 2. Indonesia’s Forest Product Exports in 2010 to the EU’s Top Ten Trade Partners 

Country Exports (thousand US$) Share of Indonesian Exports 
China 1,531,000 19.97% 
Russia 10,000 0.13% 
USA 312,000 4.07% 
Switzerland 505 0.01% 
Norway 5,969 0.08% 
Japan 1,467,000 19.14% 
Turkey 56,000 0.73% 
South Korea 458,000 5.97% 



India 251,000 3.27% 
Brazil 21,891 0.29% 
(FAO, n.d.) 

However much the amount, those Indonesian timber products (covered by the EUTR) 
that reach the EU via a third country fall under the EUTR’s due diligence provision. The impact 
of SVLK certification on the due diligence requirements becomes relevant for this segment of 
Indonesia’s timber, and any concerns regarding the robustness of the SVLK assume significance. 
The question, then, is to what degree does SVLK certification satisfy operators’ due diligence 
obligations? 

The answer lies with the due diligence provision’s risk assessment criteria, which 
determine the degree of risk that operators assume when they deal in particular timber. The key 
criterion is “assurance of compliance with applicable legislation, which may include certification 
or other third-party-verified schemes which cover compliance with applicable legislation” 
(EUTR, art. 6.1(b)). Given this language, there are two reasons why SVLK certification may not 
suffice in and of itself.. First, the SVLK, as designed, may not constitute a valid “assurance of 
compliance.” Second, even if it does, assurance of compliance is only one factor to consider and 
is probably not itself sufficient to satisfy due diligence. 

4.2.1. Does SVLK Certification Constitute Valid “Assurance of Compliance”? 

Although the EUTR lists legality certification as a risk assessment criterion, it defers 
further elaboration of the due diligence requirements to a future regulation (art. 6.2-6.3). A 
clarifying regulation adopted in 2012 limits consideration of certification schemes to those that: 
(1) have a publicly available system of requirements which includes the relevant requirements of 
all applicable national laws; (2) require at least annual audits by third parties which include field 
visits; (3) include timber supply chain tracking mechanisms; and (4) include means of ensuring 
that illegally harvested timber is excluded from the market (Due Diligence Implementing 
Regulation, art. 4). 

It is likely that the SVLK does not meet these criteria. As to the first requirement, the 
primary regulations which establish and flesh out the SVLK are indeed publicly available on the 
Ministry of Forestry website.1 And, while a full inquiry into whether the SVLK’s legality 
definitions oblige verifying bodies to check for compliance with all relevant laws exceeds the 
scope of this paper, it may be reasonable to interpret the SVLK itself—duly enacted by the 
Indonesian government—as containing the requirements that Indonesia deems relevant.  

The second requirement—that the verification scheme require at least annual audits by 
third parties which include field visits—is only partly met. The SVLK requires LP&VIs to 
conduct yearly audits of certified harvesting operations in state-owned forests and forests 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The website is http://www.dephut.go.id/index.php?q=id/node/5459. 



designated for conversion, as well as of certified large timber processors. Meanwhile, small 
timber processors and private forest owners need only be audited every two years. In addition, 
field verification is required only for certain of the legality criteria pertinent to timber harvested 
in state-owned forests.2  

The requirement of a mechanism for tracking timber along the supply chain is met, 
although only by virtue of legal obligations external to the SVLK. The legality definitions for 
timber harvested from state-owned forests and for processed timber require that logs be barcoded 
or otherwise marked to ensure traceability. There is no explicit requirement that timber harvested 
from private forests or from forests designated for conversion be marked, but the standing ban on 
the export of unprocessed timber forces all timber that might reach Europe to undergo 
processing, and therefore application of supply chain tracking measures. 

It is unclear whether the fourth requirement—that the verification scheme include a 
means of ensuring that illegally harvested timber is excluded from the market—is satisfied. 
Timber may not be exported unless it is SVLK certified, but because certification is valid for 3-
10 ten years and because timber operations need only be audited once every year or two, it is 
possible that individual export shipments falling between audits could contain illegal timber 
despite the existence of valid certification. Reliance on export restrictions pegged to periodic 
legality audits may suffice, however, because the EUTR is not specific about the way in which 
illegally harvested timber must be excludable from the European market. 

4.2.2. If SVLK certification constitutes valid “assurance of compliance,” does certification 
satisfy operators’ due diligence obligations? 

The EUTR probably does not conceive of third-party verification schemes as being 
sufficient to satisfy due diligence obligations. The primary evidence is that the “assurance of 
compliance” risk assessment criterion is only one of several that the Regulation requires 
operators to account for in exercising due diligence. So long as other risk assessment criteria may 
be considered “relevant,” they must be taken into account. 

Further evidence is the fact that the clarifying regulation concerning due diligence 
amended the due diligence requirements to provide that “[c]ertification or other third-party 
verified schemes … may be taken into account” (Due Diligence Implementing Regulation, art. 
4). Replacing the word “shall” with “may” transforms assurance of compliance mechanisms 
from mandatory criteria, as they seemed to be in the original EUTR, into permissive criteria. 
Given that assurance of compliance is only one of several risk assessment criteria and that its 
consideration is not even obligatory, an operator probably could not point to SVLK certification 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 Annex 2 of the SVLK Regulation provides that field checks are required to confirm: (1) the absence of harvesting 
from exclusion zones; (2) the actual boundaries of felling blocks as compared with approved boundaries; (3) that 
harvesting equipment complies with their permits; and (4) that environmental impact assessments and associated 
documents are being properly implemented. 



to satisfy its due diligence obligations, even if the SVLK were deemed the meet the EUTR’s 
definition of a reliable certification scheme. 

4.3. Extent of the EUTR’s Requirement of Proof of Legality 

Although SVLK certification cannot form the sole basis for satisfying the “assurance of 
compliance” element of the EUTR’s risk assessment criteria, the scope of the due diligence 
requirements is not boundless. The due diligence provision only speaks of “assurance of 
compliance with applicable legislation” (EUTR, art. 6.1(b), emphasis added) defined as: 

[L]egislation in force in the country of harvest covering the following matters: 
-‐ rights to harvest timber within legally gazetted boundaries,  
-‐ payments for harvest rights and timber including duties related to timber harvesting,  
-‐ timber harvesting, including environmental and forest legislation including forest 

management and biodiversity conservation, where directly related to timber harvesting,  
-‐ third parties’ legal rights concerning use and tenure that are affected by timber 

harvesting, and  
-‐ trade and customs, in so far as the forest sector is concerned (EUTR, art. 2(h)).  

This list is exhaustive, so operators cannot be required to demonstrate compliance with any laws 
that do not fit into one of these categories. Notably absent from the list is any reference to 
legislation designed to ensure transparency in the forestry sector or provision of notice to or 
consultation with impacted communities. In other words, while the EUTR is concerned with the 
impacts of illegal logging on “legal rights concerning use and tenure,” it is not concerned with 
other social impacts. Communities with customary rights not recognized by the formal legal 
system, for instance, are not protected. 

Nonetheless, it may be that laws which the list would clearly include have been violated 
on a mass scale, in which case SVLK certification would not suffice to meet due diligence 
requirements. One observer points out that most timber concessions have not properly completed 
the required gazetting process, whereby forest areas are classified, delimited, and officially 
registered (Colchester 2004). Concessions are “frequently” granted to entities that lack proper 
qualifications, and forest clearing is commonly done using fire, which is doubly illegal when 
done in deep peat soil (Prasetyo et al. 2012). Processed wood coming out of a number of large 
plywood mills may be illegal since mill owners ignored a Ministry of Forestry order that they 
cease operations due to indebtedness (Prasetyo et al. 2012). Zealous regulators and nervous 
operators might view such violations as a basis for severely curtailing trade in Indonesian timber. 

5. Conclusion 

Concerns about the robustness of the SVLK are serious. Indonesia’s timber sector may be 
too complex to permit effective legality verification of all harvesters and processors, and even if 
it were not, there is a dearth of qualified, impartial experts to serve as auditors. Those auditors 
that are available face improper incentives to please both the companies that hire them and the 



government that assists them, and even rigorous auditing may be insufficient to ensure 
meaningful environmental and social management given weak legal requirements. Further, the 
SVLK may concentrate too much power in the hands of the auditors and provide for too little 
outside monitoring to ensure that auditors do not abuse their power. 

However justified these concerns, they are about to become moot as far as Indonesian 
timber exports to Europe are concerned. The SVLK is poised to become the sole legal instrument 
for assuring the legality of Indonesian timber under the VPA. Once ratified, the VPA will 
displace the EUTR as the rulebook governing Indonesian timber exported directly to the EU, and 
the SVLK’s design will be immune to critique (although monitoring mechanisms will still ensure 
that it functions properly). The EU has negotiated the terms of the VPA, and must either live 
with any weaknesses that it failed to address earlier or risk derailing the VPA processes entirely. 

This will not, however, render the EUTR useless with respect to Indonesian timber. An 
uncertain, but probably significant percentage of Indonesia’s timber is likely to reach Europe 
through third countries, especially major markets in the Asia-Pacific region. The VPA does not 
cover this segment of the market, meaning that the EUTR will still serve to screen out illegal 
products exported from these countries which originate in Indonesia. Consequently, with respect 
to these indirect exports, the SVLK downgrades from constituting sure proof of legality to 
merely being one of a number of factors for EU regulators to consider when determining if 
operators have satisfied their due diligence obligations. Moreover, there is a strong argument that 
operators and regulators need not (and in fact cannot) view certificates demonstrating SVLK 
compliance as sufficient to meet due diligence requirements. First, the SVLK probably cannot 
produce certification that would constitute valid “assurance of compliance” because it most 
likely does not meet the criteria elaborated in the clarifying regulation concerning due diligence 
for a certification scheme to lend confidence that timber is legal. Moreover, as the “assurance of 
compliance” afforded by certification is only one of several risk assessment criteria to be 
considered—and one that is not even mandatory—the EUTR probably does not conceive of 
third-party verification schemes as being sufficient to satisfy due diligence obligations. As a 
result, operators will have to demonstrate proof of legality beyond that afforded by SVLK 
certification for a significant portion of Indonesian timber entering the EU. This could prove a 
boon to advocates for strong action against illegal logging given the possibility of continued 
wide-scale illegality in Indonesia’s forest sector. 
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